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SIMPLE

A three-question test may be used to
gauge fair use in nonfiction

FAIR USE has existed as a court-created
concept since 1841, and it has been memo-
rialized in the U.S. Copyright Act since 1978.
The four nonexclusive factors listed in the
act,! however, have confounded many, which
is understandable because the factors are
designed to guide the courts in a myriad of
circumstances ranging from mass digitization
of every book on the planet? to using mate-
rials in films? or to decoding garage door
openers.* This general test for fair use can
be difficult to apply in specific cases.
However, academics have opined that
examination of a subset of uses could produce
a more predictable fair use test for that
subset.5 A review of every published opinion
on fair use in nonfiction works produces a
pattern that can be formulated into a simple
three-question test to determine whether
something is fair use in a nonfiction context.
The following three questions define a safe

harbor for fair use in nonfiction works:
1) Does the asset illustrate or support a point
that the creator is trying to make in the new
work?
2) Does the creator of the new work use only
as much of the asset as is reasonably appro-
priate to illustrate or support the point being
made?
3) Is the connection between the point being
made and the asset being used to illustrate
or support the point clear to the average
viewer?

The word “illustrate” in the first question
is important because it obliges users of copy-
righted material—in particular, nonfiction
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filmmakers—to have a justifiable purpose in
using the copyrighted asset. The asset must
be used in a manner that demonstrates the
commentary, critique, or argument that the
filmmaker intends to make. The second ques-
tion specifically ties length to purpose and
ignores whether the amount of the copy-
righted work used is very small or 100 percent
of the asset. The relevant inquiry is whether
the defendants only used what was reasonably
appropriate to illustrate the point they were
making in the new work. The phrase “rea-
sonably appropriate” was used by Judge
Pierre Leval in Authors Guild v. Google,
which allowed copying of 100 percent of
books in order to create a word-and-phrase
search of all existing books.¢ He opined that
“complete[ly] unchanged copying has repeat-
edly been found justified as fair use when
the copying was reasonably appropriate to
achieve the copier’s transformative purpose
and was done in such a manner that it did
not offer a competing substitute for the orig-
inal.”” A filmmaker considering use of copy-
righted material should make an honest
assessment of when the illustration function
is fulfilled. The safe harbor is not available
for use that goes beyond illustration of a
point and instead extends into the realm of
viewing pleasure or, as the courts often say,
“entertainment value.”$

In the third question, the “average viewer”
implicates the intended audience for the new
work. Legitimate journalistic effort is some-
times needed to make clear the connection
between the material being used and the
point being illustrated. If the answers to the
three questions are ambiguous or only slightly
negative, the test does not necessarily rule
out fair use. Rather, it just means that the
use could fall outside the safe harbor but
still within the larger fair use doctrine, depend-
ing on how far from a firm yes the answer
falls. A brief summary of case law involving
nonfiction works demonstrates the safe har-
bor approach and how it applies in practice.
Although the court opinions use the tradi-
tional nonexclusive four fair use factors, the
three-question safe harbor test may be used
to reach the same conclusion in terms that
may be easier to apply to new situations.

In 2008, the feature documentary titled
EXPELLED: No Intelligence Allowed was
released in the theaters. At one point in the
film, a person named Dr. Myers explains that
science will push society “to that point where
religion has taken that appropriate place, as
[a] side dish rather than the main course.”
Narrator Ben Stein intones, “Dr. Myers would
like you to think he’s being original, but he’s
merely lifting a page out of John Lennon’s
songbook.” Then, for 15 seconds, the audi-
ence hears John Lennon singing his famous
song “Imagine”: “Nothing to kill or die
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for/And no religion too.” The clip of the
song is accompanied by the lyrics on screen
in subtitles and stock footage of totalitarian
Russia. The music was unlicensed. Yoko Ono
sued for copyright infringement.? The answer
to the first question is clear: the song is being
used to illustrate the point being made.
Second, the filmmaker used only two lines
from the song to demonstrate the point.
Finally, the connection between the point
being made and the use of “Imagine” was
obvious. The trial court ruled in favor of the
defense, finding fair use.10

In 1997, the Discovery Channel aired a
program titled Aliens Invade Hollywood.
The program explored the popular fascina-
tion with the idea of alien visitations and
government cover-ups as expressed in Holly-
wood films. It used, among other items, three
clips from a trailer for the film Invasion of
the Saucermen totaling 48 seconds. Susan
Hofheinz held the copyright to the trailer,
and she brought an infringement action
against Discovery.!! Discovery argued a fair
use defense. The court not only affirmed
Discovery’s position on fair use but also used
language in the opinion that affirms the exis-
tence of a safe harbor for nonfiction works,
explaining that “Discovery used the clips for
various purposes, including: (1) to illustrate
the theme of the government cover-up; (2)
to demonstrate how, and with what special
effects technology, aliens have been repre-
sented in film; and (3) to provide contrasts
between the early science fiction films like
‘Saucermen’ and more recent films.”!2 Turn-
ing to the second question of the safe harbor
test, the court concluded that “the fleeting
clips betray little of ‘Saucermen’s’ plot, only
the fact that aliens visited and the government
tried to cover up the evidence.”!3 By focusing
on the film’s critical interest instead of focus-
ing on the 48 seconds of use, the court clearly
implies that Discovery did not use more from
the film than was reasonably appropriate to
illustrate the point. Finally, the court affir-
matively provided language in its statutory
analysis that comports with the safe harbor
approach, explaining that the clips were used
for the “transformative purpose of enriching
the commentary on the alien visitation genre”
and that the clips enabled the viewer to under-
stand and appreciate the commentary on the
genre.!*

SOFA Entertainment, Inc. v. Dodger Pro-
ductions, Inc., confirms that the safe harbor
approach may be applied to any nonfiction
medium, including scripted works such as
stage plays or musicals. SOFA involves the
wildly successful Broadway musical Jersey
Boys, which tells a condensed and occasion-
ally fictionalized version of the rise of the
1960s singing group The Four Seasons. At
one point, a seven-second clip plays on a

large screen showing Ed Sullivan introducing
The Four Seasons on national television.!®
SOFA owns the copyright to The Ed Sullivan
Show and is in the business of licensing clips.
SOFA sued Dodger Productions for copyright
infringement, and the production company
mounted a successful fair use defense. The
court explicitly acknowledged that “the fact
that Jersey Boys is a commercial production
is of little significance.”16

The language in the opinion affirms the
utility of analyzing nonfiction works using
the three questions listed above that define
a safe harbor. As the court observed, “Dodger
references the Four Seasons’ performance
on...The Ed Sullivan Show to mark an im-
portant moment in the band’s career. At that
point in rock & roll history, many American
bands were pushed into obscurity by the weight
of the “British Invasion,” which was kicked
off by the Beatles’ performance on The Ed
Sullivan Show. The Four Seasons, however,
thrived.”1” This observation addresses the first
question affirmatively. The second question
is also answered affirmatively, as “Sullivan
simply identifies the group that is about to
perform.”18 The clip does not feature any of
the Four Seasons’ actual televised perfor-
mance—clearly a reasonably appropriate
amount of use. As for the final question, the
court noted that the clip strongly illustrates
the importance of “Being selected by Ed
Sullivan to perform on his show [as] evidence
of the band’s enduring prominence in Amer-
ican music.”1?

In 2013, the Weinstein Company released
Lovelace, a scripted biopic about Linda Love-
lace’s rise to cultural icon status through her
role as the star of the famous pornographic
film Deep Throat. Lovelace contains several
re-creations of scenes from Deep Throat to
tell the story of Lovelace’s formative years of
her film career. Arrow Productions, which
owns the copyright to the porn film, sued the
Weinstein Company for copyright infringe-
ment. The court held that the use of three re-
creations was a fair use.20 The three-question
safe harbor test produces the same result that
the court found when it applied the four statu-
tory factors. The re-creations were included
in the film in order to illustrate the filmmakers’
point that Lovelace was an “unsuspecting
amateur, anxious about her role in the film,
and ultimately, susceptible to the influence
of her domineering and manipulative hus-
band.”2! The re-creations were deemed to be
fair use because “defendants did not copy
any more than necessary to achieve its creative
purposes,” and the average audience under-
stands the connection between the film’s mes-
sage and the re-creations.?2

A final example in this category involves
the 2010 Sundance hit Catfish. The film was

listed by the festival as a documentary. Later,
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1. Scholars have indicated that patterns can be found
in subgroups of fair use cases to allow for more pre-
dictability in outcomes.

True.

False.

2. For nonfiction works, an affirmative answer to the
three questions posed by the authors will predict fair
use.

True.

False.

3. The safe harbor approach may not be applied to
nonfiction films that include fictional elements.

True.

False.

4. An example of fair use is the incorporation of a
copyright-protected item into the background of a film’s
scene in an incidental and fortuitous manner.

True.

False.

5. Acommercial use is a dispositive factor in the court’s
fair use analysis.

True.

False.

6. One may never use 100 percent of an unlicensed
asset pursuant to fair use.

True.

False.

7. Material used primarily for its entertainment value
is permissible pursuant to fair use.

True.

False.

8. Courts have applied the fair use doctrine to fictional
films that are based on realistic settings.

True.

False.

9. An unlicensed item may appear blatantly and promi-
nently in a film but still be deemed a de minimis use.
True.
False.

10. If a filmmaker does not attempt to seek permission
ora license before using a creator’s copyrighted work,
the court will find that the filmmaker acted in bad
faith.

True.

False.

11. In Gottlieb v. Paramount, the court found that a
film’s inclusion of a pinball machine in the background
of a three-and-a-half-minute scene was a de minimis
use.

True.

False.

12, The statutory fair use factors listed in the 1976
Copyright Act are exclusive and exhaustive.

True.

False.

13. The fair use doctrine may not be applied to cases
involving music, books, or software.

True.

False.

14. If a filmmaker looks for but is unable to locate the
copyright owner of a copyright-protected asset, that
asset is:

A. An abandoned work.

B. Public domain.

C. An orphan work.

D. Discarded property.

15. In Amsinck v. Columbia, the court found that
Columbia did not “copy” the plaintiff’s three-dimen-
sional artwork when it used a mobile bearing the art-
work because the mobile was different in nature from
the plaintiff’s copyrighted design.

True.

False.

16. The appellate court in Ringgold v. BET affirmed
the lower court’s holding that the defendant’s use of
the poster depicting the quilt was de minimis.

True.

False.

17. The first safe harbor question asks whether the
asset does which of the following with regards to the
point that the creator is trying to make in the new
work?

A. Distinguishes.

B. Isolates.

C. Presents counterarguments.

D. lllustrates or supports.

18. The second safe harbor question uses the following
language related to the permissible amount of the
unlicensed asset used in the new work:

A. Necessary.

B. Reasonably appropriate.

C. Reasonably requested.

D. Up to 50 percent.

19. The clip of John Lennon’s song “Imagine” as used
in the documentary EXPELLED was not a fair use.
True.
False.

20. Judge Pierre Leval set the proper standard for
determining the amount of an item that can be used
pursuant to fair use as “reasonably appropriate” in
Authors Guild v. Google.

True.

False.
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it was categorized by the filmmakers as a
“reality thriller” filmed in a documentary
style. Plaintiff Threshold Media filed a copy-
right infringement action against defendant
Relativity and the filmmakers for the unau-
thorized use of almost 49 percent of its song.
The film’s protagonist, a young man looking
for love on the internet, realizes his female
correspondent is a fake by comparing a song
she sent to him as something she was singing
against other renditions of the same song
found on the internet. Although the film has
some fictional elements, the court still applied
the fair use doctrine to the song “All Downbhill
from Here.”23 The court reasoned that “how
Defendants chose to label their film is not
dispositive as to how it should be character-
ized.”2* The court asserted that filmmakers
must not feel obliged to alter the genre of
their films to fall under the ambit of the fair
use doctrine because “such alternatives arti-
ficially impinge upon the creative process”
and “would force the filmmakers to sacrifice
the film’s verisimilitude, its drama, or both.”25
Thus, the fair use doctrine may be applied
to films despite the film’s inclusion of fic-
tionalized elements.

Distractions

The three-question safe harbor approach also
avoids certain distractions that have muddl-
ed the craftsmanship of some decisions and
the utility of the statute for the practitioner.
The language of the first statutory factor
includes “whether such use is of a commercial
nature or is for nonprofit educational pur-
poses.”26 However, commerciality did not
affect the outcome in any case found in which
the defendant relied on fair use in creating a
nonfiction work.2” Even when the use is
purely for advertising or promotional pur-
poses, the commercial component alone will
not keep a court from finding fair use if it is
otherwise appropriate to do so. In L.A. News
Service v. CBS,28 for example, the defendant,
Court TV, used a few seconds of the plaintiff’s
footage of the beating of Reginald Denny in
on-air teasers promoting its coverage of the
sentencing phase for the two men who were
depicted assaulting Denny in the footage.
LANS had already won a lawsuit against
KTLA?® and another against Reuters3? for
using that footage without permission. LANS
was confident when it filed an infringement
action against CBS, the owner of Court TV,
but LANS lost. The court noted that Court
TV’s commercial use is not dispositive, but
rather is just one element of the fair use
analysis.3! After analyzing the remaining
three factors, the court confirmed that the
use was clearly fair use.32 The three-question
safe harbor approach reaches the same result.

Since the fair use doctrine is seen as a
rule of reason, courts have long expressed
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the notion that “fair use presupposes ‘good
faith and fair dealing’”33 and have discussed
a defendant’s bad faith as a factor militating
against a finding of fair use.’* However, a
deep analysis of pertinent case law reflects
that this consideration is more of a distraction
than a factor in the courts’ decisions. In Harper
& Row v. Nation Enterprises, the U.S. Supreme
Court held that the defendant’s knowing use
of a purloined manuscript militates against a
fair use defense.? Harper & Row owned the
copyrights to President Gerald Ford’s memoirs
and negotiated an exclusive prepublication
excerpt licensing agreement with Time mag-
azine. Before the Time article’s scheduled
release, The Nation illicitly obtained and
published the most interesting and most antic-
ipated points by way of excerpts from Ford’s
unreleased manuscript. The court rejected
The Nation’s ill-conceived fair use defense,
reasoning that “The Nation’s use had not
merely the incidental effect, but the intended
purpose, of supplanting the copyright holder’s
commercially valuable right of first publica-
tion.”3¢ While the defendant’s actions could
not have helped, the case would have turned
out exactly the same way if the court had
relied solely on the four statutory factors or,
for that matter, solely on the three questions—
in other words, the outcome in this case would
have been exactly the same whether the court
had noted The Nation’s bad faith or not. The
Supreme Court took the contrary stance on
bad faith in Campbell v. Acuff-Rose in stating
that “even if good faith were central to fair
use, [defendants’] actions do not necessarily
suggest they believed their version was not
fair use.”3” In spite of this precedent, some
subsequent cases have continued to cite Harper
& Row as requiring courts to consider the
bad faith of the defendant when going through
the fair use analysis.38

Plaintiffs commonly claim bad faith when
defendants had not attempted to seek per-
mission or a license before using the copy-
righted work. Courts have rejected this propo-
sition based on the language in Campbell
that “[i]f the use is otherwise fair, then no
permission need be sought or granted.”3?
The court in Blanch v. Koons went even fur-
ther, asserting that “we are aware of no con-
trolling authority to the effect that the failure
to seek permission for copying, in itself, con-
stitutes bad faith.”40

Some may opine that once posted on the
Internet, content is available for use for any-
one who happens upon it. That is not the
law, and it certainly does not place the asset
into the public domain or make the use of it
necessarily a fair use. In the event that a film-
maker has diligently attempted to find a
copyright owner in order to properly license
a work but to no avail, the asset is called an
orphan work, which has nothing to do with

fair use. The standard tests for infringement
and fair use must still be applied. Fair use
analysis should be thought of as a spectrum
of possibilities, with some fair uses being
clearly in the safe harbor and other uses not
so clearly in the safe harbor, but fair use
nonetheless. Of course, there are many uses
that are so far from the safe harbor as to fall
on the “not fair use” end of the spectrum.

Fictional Films Based on Facts

Many films use real-world events in their
scripted stories. Almost any war movie, for
example, has a specific war as a factual start-
ing point, and other films are very specific
to a city, person, or event. These films can
be thought of as hybrids because they involve
real-world events that are used as a launching
pads to tell fictional stories. The three-ques-
tion safe harbor approach may be used in
evaluating unlicensed materials used in the
truthful portion of the picture.

Many independent films have relied on
this logic, received errors and omissions insur-
ance coverage, and been commercially re-
leased without a claim. Sony Pictures, how-
ever, was not so lucky after it used a famous
quote from William Faulkner’s Requiem for
a Nun in a movie titled Midnight in Paris.*!
The movie, which mixes fact with fiction in
its portrayal of great artists and literary figures
in Paris in the 1920s, was directed by Woody
Allen. Faulkner’s literary rights agency sued
and lost.*2 In the movie, the male lead, Gil,
accuses his fiancée of carrying on an affair
with a mutual friend. When his skeptical
fiancée asks Gil where he might have gotten
such an idea, Gil responds that he got the
idea from “Hemingway, Fitzgerald, Gertrude
Stein and Salvador Dali,” a notion that his
fiancée “ridicules because they are all dead.”
In response, Gil states, “The past is not dead.
Actually, it’s not even past. You know who
said that? Faulkner, and he was right. And I
met him too. I ran into him at a dinner party.”
The court found that the use of Faulkner’s
famous phrase supported the movie’s point
that Gil did, in fact, have a conversation with
deceased authors and artists and also that
the past is not dead because Gil can transport
to the 1920s during the film’s 2011 setting.*3
Thus, question one is answered in the affir-
mative. The court found that the amount of
the copyrighted material that filmmakers
used was justified, as it was of minuscule
quantitative importance.** This case confirms
that the courts are willing to allow fair use
in fictional films that are based on realistic
settings. The three questions apply well to
the films’ factual portions.

Natural Settings and Soundstages

Completely fictional films shot in natural
settings can be protected by fair use as far



as their natural settings are concerned. A
1976 House Committee Report that was writ-
ten to educate members of Congress about
the 1976 Copyright Act stated that one exam-
ple of fair use is the incorporation of a copy-
right-protected item in a manner that is “inci-
dental and fortuitous.”*> To date, no court
has defined what an “incidental” or a “for-
tuitous” use means in the context of fair use,
so the plain language meaning of the two
words are the only guide. “Incidental” means
“accompanying but not a major part of some-
thing.”46 “Fortuitous” is defined as “happen-
ing by chance.”#” Applying this logic to film,
the incidental and fortuitous inclusion of
background settings in films fall within the
doctrine of fair use. Shooting a scene on any
commercial street in America could record
material in the background that is under copy-
right. For example, the 2007 Oscar-winning
musical film, Once, illuminates the point that
fictional films with natural settings can be
protected by fair use. The film’s protagonist
plays a musician that performs in the streets
and neighborhoods of Dublin. The film was
largely shot on the public streets of Ireland,
so many copyrighted images and murals inci-
dentally appear in the background. Still, the
film’s producers successfully distributed the
film without any subsequent infringement
suits.

Fictional films that are shot on a sound-
stage use a variety of decorative items, such
as paintings or posters hung on the walls.
These items may fall under fair use protection.
Not many cases on this issue have been
decided since 1976, but all federal trial court
cases that were decided found fair use. The
1994 decision in Amsinck v. Columbia Pic-
tures Industries,*8 for example, involves a
graphic artist, Carola Amsinck, whose pastel
colored teddy bear artwork was part of a
baby crib mobile. Amsinck sued Columbia
Pictures for copyright infringement because
her artwork in the mobile appeared in
Columbia’s film Immediate Family. The
Amsinck court found that Columbia did not
mechanically copy the artwork and thus did
not infringe upon the artwork’s copyright,
because the film’s display of the mobile was
different from Amsinck’s copyrighted design.*
The court further reasoned that the mobile
barely visible, appearing for only seconds at
a time, and was “fleeting and impermanent.”5?
The court hypothesized that even if there was
an infringement by virtue of copying the art,
the defendants would be protected by fair
use.’! The court based its fair use decision
on the analysis of the four statutory factors,
focusing primarily on the minimal effect that
Columbia’s use has on the potential market
for the copyrighted artwork.52

Jackson v. Warner Bros.>3 involves the
film Made in America, a story about a single

mother in whose home artwork hangs. The
artwork’s creator, Earl Jackson, sued Warner
Bros. The art can be seen in the background
of a scene for no more than 60 seconds. In
its 1997 decision, the court found that Warner
Bros. was protected by fair use for a number
of reasons: the paintings were only briefly
displayed and never became the focus of the
scene or the film; Made in America did not
use the paintings in a financially exploitive
way; and the film did not adversely affect
the painting’s potential markets.5* Although
Jackson would not have agreed to license
the paintings to Warner Bros. because he
considered the film to be culturally exploitive,
the court found that he did not suffer demon-
strable harm from the paintings’ use.>’

A 1997 case, Ringgold v. Black Enter-
tainment Television, involved a decorative
quilt called by artist Faith Ringgold. A poster
of the quilt appears in the final scene of an
episode of BET’s sitcom Roc. The scene takes
place in a church hall, with the poster hung
on the back wall of the set. Because the poster
of the quilt was never shot in the its entirety
and not always in focus, the federal trial
court in New York said the use of the quilt
as set dressing was de minimis and fair use.’®
Ringgold went to the appellate level, where
it was reversed after a long and detailed dis-
cussion concerning the de minimis doctrine.
The appellate court reversed the lower court’s
holding, finding that the 26 seconds in which
the poster was used was not de minimis.’”

In contrast to the Ringgold decision, how-
ever, the same appellate court reached the
opposite result in considering 10 unlicensed
photographs used for less than 36 seconds in
a short scene in the film Seven.>8 In the major-
ity of the shots, actors or furniture obstructed
the photographs, and the photos were never
in focus. The court embraced the de minimis
argument that the “photographs as used in
the movie [were] not displayed with sufficient
detail for the average lay observer to identify
even the subject matter of the photographs,
much less the style used in creating them.”5?
The court mentioned the factors it considered
to determine de minimis use: the copyrighted
work may appear fleetingly, be obscured,
severely out of focus, and virtually unidenti-
fiable to be deemed de minimis.®® This de
minimis rule may be considered in the context
of nonfiction films as well.

Another example of de minimis use ap-
pears in the 2008 decision Gottlieb Dev-
elopment LLC v. Paramount Pictures Cor-
poration. The case concerns Paramount’s
film What Women Want and its inclusion of
a pinball machine—the Silver Slugger—in
the background of a three-and-a-half-minute
scene.®! The Silver Slugger was used as set
dressing and only appears for seconds at a
time, always in the background, and always

obscured to some extent by an actor or other
set furniture. The court in Gottlieb ultimately
found that the use of the Silver Slugger was
de minimis because it appeared sporadically
in the short scene, it was never in the focus
or foreground of the scene or mentioned by
the film’s characters, it played no role in the
plot, and its designs were never fully visible
or discernable to the “average lay observ-
er.”62 Although the Silver Slugger was chosen
by production staff “because it fit in with
the ‘sporty’ theme of the background of the
scene,”®3 it was filmed in such a manner
and appears so fleetingly that it was de min-
imis.

While the de minimis test and the statutory
four-prong test are certainly to be considered
in evaluating fair use, in the context of non-
fiction filmmaking, the simple three-question
test may also be applied to predict whether
the use of copyright-protected materials falls
within the doctrine of fair use. The three-
question test may be used whether the non-
fiction film is scripted or not scripted. In
other words, the nonfiction film can be a
live-action feature film or a documentary.
Use of the three questions can clear away
the complications of the four-question statu-
tory test. Fictional films using facts as a start-
ing place, for example, may be protected by
the safe harbor if there is an affirmative
answer to the three questions with regard to
the factual portion of the film. Fictional films
shot in realistic settings may use unlicensed
materials in an incidental and fortuitous fash-
ion. Typically this means that the material is
seen fleetingly in the background of a shot.
When a fictional film is shot on soundstage
without a license, however, filmmakers are
best advised to use a de minimis approach
with regard to paintings, posters, and pho-
tographs. |
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